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New York, New York 10019

RECOMMENDATION OF THE COURT
PURSUANT TO 11 U.S.C. § 105( a)

The debtors in this chapter 11 case are eight interrelated companies that comprised a
network of financial service companiesformerly controlled by the Bennett family of Syracuse,
New York. Following accusations of massive criminal securities fraud in March 1996 by the
Securities Exchange Commission, petitions were filed by the debtors pursuant to chapter 11 of
the Bankruptcy Code (11 U.S.C. 88 101-1330) (“Code”). On April 18, 1996, Richard C. Breeden
was appointed chapter 11 Trustee (“Trustee’) in what was later to become a substartively
consolidated case by Order of this Court, daed July 25, 1997.  Since that time, numerous
adversary proceedings have been commenced by the Trustee in this Court which seek damages
from the debtors, certain of their officers, and numerous third parties who allegedly abetted the
fraud.

Most recently, on September 9, 1999, the Trustee filed a motion in this adversary
proceeding for permission to serve and file his Third Amended Adversary Complaint' seeking
the entry of a judgment:

(a) awarding Plaintiff compensatory damages for breach of a ransurance cover

note (the “Reinsurance Cover Note”) brokered and drafted by L1oyd Thompson
Limited (“LIoyd Thompson™) andissued by Sphere Drake Insuranceplc (“ Sphere

! TheTrusteefiled hisfirst Adversary Complaint inthisproceeding on February 24,1997.
On July 25, 1997, the Court granted the Trustee’ s motion to amend that complaint. On or about
April 24,1998, the Trusteemoved to amend the First Amended Complaint. The Trustee’ smotion
was granted on July 10, 1998. The Truste€ s request with respect to his Third Amended
Adversary Complaint was granted by Order of this Court, dated October 29, 1999.



Drake’) and Sphere Drake Underwriting management (Bermuda) Limited
(“ Sphere Drake Underwriting,” collectively the* Sphere Drake Defendants”) with
respect to an insurance policy issued to the The Bennett Funding Group, Inc.
(“BFG”) by Capital Insurance Company, Ltd. (“Capital Insurance’), formerly
known as Bennett Insurance Company (“BIC”), a captive insurer managed by
Trianglelnsurance Management Limited (“ Triangle™); (b) declaringthat Plaintiff
hasthe soleinterest in, and right to, the proceeds of the Reinsurance Cover Note
and that the Sphere Drake Defendants are obligated to pay all deficiencies
between the obligation to pay and the lease payments received; (c) avoiding, as
preferential transfers, the designation of defendants Dollar Capital Corporation
(“Dollar Capital”) and The Commercia Bank (“Commerdal Bank”) as loss
payeesunder theinsurance policy issued by Capital Insurance aslosspayeesunder
the insurance policy issued by Capital Insurance to BFG, and ordering the
turnover of the transferred property to the Trustee; (d) awading Plaintiff
compensatory damagesasaresult of the actionsof LIoyd Thompson, Triangle, the
Sphere Drake Defendants, Sherwood Insurance Services, Inc. (“ Sherwood”) and
IvanRichard Small (*Smal”) inaiding and abetting thefraud perpetrated on BFG
by Patrick R. Bennett (“Patrick Bennett”) and others; (e) awarding Plaintiff
compensatory damagesasaresult of theactionsof LIoyd Thompson, Triangle, the
Sphere Drake Defendants, Sherwood and Small in aiding and abetting the breach
of the fiduciary duty owed by Patrick Bennett to BFG; (f) awarding Plaintiff
compensatory damagesasaresult of the Sphere Drake Defendants’ negligencein
failing, during their audits and inspections of BFG’ s books and records, to detect
the fraud and other wrongdoing committed by Patrick Bennett and his aiders and
abettors, and/or in concealing their knowledge of thefraudulent activities; and (g)
granting such other and further relief as the Court deems just.

See Trustee's Third Amended Adversary Complaint at 1 1.

Inadditiontotheabove-referenced defendants, the Trustee namesvarious* banks, broker-
dealers and other entities which are listed as loss payees on Declarations and Certificates of
Insurance for the insurance policy issued by Capital Insurance to BFG..” See id. at 113. The
Trustee also lists as defendants “John Does 1 through 10,000,” indicating that they are “ parties
who are not listed as loss payees on Declarations and Certificates of Insurance, but who may
claim aninterest in, and/or aright to, the insurance policy issued by Capital Insurance to BFG.”

Id. at | 14.
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OnDecember 24, 1997, someten monthsafter the Trustee' soriginal adversary Complaint
wasfiledinthisCourt, acomplaint wasfiled by variousinvestors (“ Investor Plaintiffs’) asaclass
actionintheUnited States District Court for the Southern District of New Y ork (“ District Court™)
(Hon. John E. Sprizzo, D.J.) (97-CV-9485) (“Investor Class Action”).? The named defendants
in that action include Sphere Drake, Sphere Drake Holdings Ltd., Capital Insurance, Triangle,
Lloyd Thompson and Janice E. Witkowski (*Witkowski”). In addtion, Diversified Business
Services, Inc., Sherwood, Small and Patrick J. Bowling (“Bowling”) are named as third-party

defendants.

FACTUAL BACKGROUND

The following statement of alleged factsis drawn from the pleadings of the Trustee and
certain of the defendants that have filed cross-claims in this Court, unless otherwise indicated.
The Court presents these allegations merely for the purpose of providing background. They do
not constitute findings of fact by this Court which would be binding on the parties in any

subsequent proceedings.

1. The Debtors

The Trustee's adversary complant was filed on behalf of two of the debtor entities,

specifically, BFG, whose principal business consisted of originating and assigning equipment

2 Thelnvestor Plaintiffsappear to be among the same entities as constitute the John Does
1 through 10,000 named in the Trustee’s Third Amended Adversary Complaint.
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lease contracts to investors, and The Processing Center, Inc. (“TPC”), which would service the
leases generated by BFG. Although BFG had been a legitimate, reputable finance company for
the first decade of its existence, the nature of its business underwent afundamental changein or
about 1988. Under the direction of Patrick Bennett, its Chief Finandal Officer, BFG began to
assign leases which, unbeknownst to the investorswho paid for them, had already been assigned
to other persons. This deception was made possble, in part, by the intricacies of BFG’s lease
servicing program, under which TPC would continue to make collections from the lessees on
behalf of the investors who had purchased the future lease payments. While each multiple-
pledged lease would provide a short-term benefit to BFG, this fraud had the long-term effect of
deepening BFG' sinsolvency since eachinvestor would eventually demand to be paid back in an
amount greater than hisor her original investment. However, Patrick Bennett was ableto escape
theimmediate consequences of this deception by resorting tothe classic expedient of the“ Ponzi”
scheme—in effect, paying off these oldinvestors not withthe fruits of their investment, but rather
with funds misappropriatedfrom new investors. Thisdevice coud succeed onlyaslong asBFG
was able to attract an ever-growing circle of investors, which in turn drove Patrick Bennett to
apply hisfraud on an increasingly widening scale.

Asaresult of these practices, by the mid-1990s, BFG had grown into what the Trustee has
el sewheredescribed as*thelargest Ponzi schemeever carried out against individual investorsand
financia institutions in U.S. history.” Breeden v. Bennett (In re The Bennett Funding Group,
Inc.), 220 B.R. 743, 747 (Bankr. N.D.N.Y. 1997). The most immedate victims of this fraud
were, of course, the thousands of BFG investorsand creditorswho were left holding millions of

dollarsin unpaid obligationswhen the bubblefinally burst in early 1996. The Ponzi scheme also
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inflicted serious damage on BFG itself, whose business reputation was all but destroyed by the
exposure of thefraud. Moreover, by masking thetrue state of BFG'’ sfinances, the Porzi scheme
allowed BFG to continueintheleasefinancing businesslong after it had stopped being profitable,
thus artificially degpening its insolvency prior to bankruptcy. Additionally, the Ponzi scheme
created a financial screen behind which Patrick Bennett was able to secretly divert tens of
millions of dollars of BFG fundsto his personal use. These embezzled funds were then used by
Patrick Bennett to purchase, inter alia, interests in various unsuccessful gambling and
entertainment ventures.

While the Trustee's complaint states that Patrick Bennett was “aided and abetted by
others” in his orchestration of thisfraud, it does not specify whether these “ others’ included his
parents, Edmund and Kathleen Bennett, who were the sole shareholders of BFG. However, in
several other adversary proceedings that are currently pending in this case, the Trustee has
affirmatively alleged that the Bennett parents were aware that certain leases had been double-
pledged, and further characterizesthem as* knowing paticipants’ inthe Ponzi scheme. See First
Amended Complaint in Breeden v. Patrick R. Bennett et al., Adv. No. 96-70154 at T 63-66;
Complaint in Breeden v. OnBank & Trust Co. et al., Adv. No. 98-70629 at  20.

Thecomplaint’ sonly other allegationabout theinner workingsof BFG isastatement that,
at all relevant times, Patrick Bennett “was not the sole director and/or officer of BFG.” (1 86)
Theidentities and functions of these other officers and directors arenot stated in the complaint.
It is also not stated whether these other officers knew of the fraud, or whether they could have

done anything to prevent it.



2. Sphere Drake

The ability of BFG to draw new victimsintoits Ponzi scheme depended in large part on
BFG’ sability to market its securitiesasconservative, low-risk investments. Tothisend, Patrick
Bennett sought to obtain financial guaranteesthat would give theBennett | easesthe appearance--
though not the effect-- of beinginsured. Beginningin 1990, Patrick Bennett obtained insurance
for various Bennett investments from Assicurazioni Generali S.p.A. (“Generdi”), whose
relationship with BFG was terminated by 1994. At that time, Generali was replaced by Sphere
Drake, a British corporation and one the world’s leading reinsurance companies, as well as
Sphere Drake Underwriting, its Bermudaaffiliate. Alsointhe summer of 1994, Patrick Bennett
created a“ captive” Bermudainsurance company known as Bennett Insurance Co., Ltd. (“BIC"),
the name of which was later changed to Capital Insurance. In Odober 1994, BIC issued its
Master Commercial LinesPolicy #0001 toBFG, which purported toinsure BFG aganst shortfalls
in its lease collections. BIC, in turn, was reinsured by Sphere Drake. Because BIC had only
minimal capital reserves, Sphere Drake functioned for all practical purposes as BFG'sprimary
insurer, and further agreed toa* claims paying agent agreement” pursuant to which claims could
be made to it directly in place of BIC. Among othe provisions, this agreement contained a
choice of law clause which provided that any dispute arising under it would be governed
according to the laws of Bermuda.

Whileit thus might have appeared that the investments sold by BFG had the backing of
alargeand reputabl e reinsurancecompany, anumber of hidden clausesin theinsurance contracts
combined to make Sphere Drake's reinsurance amost wholly illusory. Among these was a

“double trigger” clause which set out two conditions that must be met before BIC (and, by
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extension, Sphere) would become obligated to pay BFG: therewould haveto be ashortfall inthe
payments made by the equipment lessees to BFG, and BFG would have to default on its own
obligations to itsinvestors. This was significant because, in atypical Ponz scheme, the Ponzi
operator never misses a payment to his investors until the moment when the entire scheme
collapses. Asaresult, inthis case, the doubletrigger ensured that no insurable event would take
place prior to BFG's bankruptcy, no matter how badly the leases performed. Secondly, a
“fraudulent acts’ clause required BFG to ramburse its insurers for any payments made on
account of its own fraud. Thirdly, under a “hold harmless’ agreement that was added to the
claims paying agent agreement in 1995, BFG was obligated to reimburse Sphere Drake for any
and all claims paid out under BIC’s reinsurance policy. Because BFG was itself the named
insured under the BIC policies, the resulting payment obligations were entirely circular: in the
event of an insured shortfall, BFG would make a claim against BIC, which would look for
payment to Sphere Drake, which would in turn have aright of rambursement aganst BFG. This
last agreement was kept secret from many of BFG’ skey officers, including William Crowley, its
Chief Accounting Officer.

Sphere Drake was aware of the unconventional nature of this insurance mechanism. In
particular, the fraudulent acts clause was the subject of considerabl e discussion by high-ranking
Sphere Drake officials, including Eric Keen, the Vice President of Underwriting at Sphere Drake
Underwriting. Keen expressed hisbelief that this clause was unenforceabl e, and worried that the
inclusion of the clause suggested that illegal activity was occurring at BFG. In spite of these
concerns, however, Keen authorized the inclusion of the fraudulent acts language

Needlessto say, thetrue nature of thisinsurance was kept hidden from the purchasers of
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Bennett investments. On November 2, 1994, Sphere Drake drafted a “Confirmation of
Reinsurance,” which stated that it had issued reinsurance to BIC. Copiesof thiswere distributed
toinvestorsalongwith putative“ Certificatesof Insurance” issued by BIC. Althoughtheinvestors
who received these Certificateswereled to believe that they were the actual beneficiariesof these
policies, in al but a few instances, the named loss payee under the policy was TPC. The
Certificatesdid not containindugry-standard language dating that they conveyed no legal rights;
nevertheless, they were highly effective in attracting investors to BFG.

In his Complaint, the Trustee asserts five separate causesof action against Sphere Drake.
These causes of action assert clams for breach of contract, based on Sphere Draké sfailure to
make payment under the claimspaying agent agreement to TPC (Count 1); adeclaratory judgment
that TPC and/or the estate have a superior interest in any proceeds of the insurance policies
(Count 11); damagesforaiding and abetting the fraud of Patrick Bennett (Count V); damagesfor
aiding and abetting Patrick Bennett’ sbreach of fiduciary dutiesto BFG (Count V1); and damages
for anegligent audit of BFG (Count VII). On November 18, 1999, Sphere Drake filed amotion
seeking dismissd of Counts| and VIl and demanded ajurytrial 2

Accordingto counsel for the Investor Plaintiffs, theInvestor Plaintiffssued SphereDrake
and Sphere Drake Holdings L td. in the District Court for aiding and abetting fraud and for breach

of contract.

¥ On March 3, 2000 the Court denied Sphere Drake’s motion to dismiss Count | and
because Count VII was found to be a “related to” matter, recommended to the United States
District Court for the Northern District of New Y ork that its motion seeking dismissal of Count
VIl also be denied. See Breeden v. Sphere Drake Ins. plc et al. (In re The Bennett Funding
Group, Inc.), Case No. 96-61376, Adv.Pro.No. 97-70049 (Bankr. N.D.N.Y. March 3, 2000)
(“Sphere Drake II").
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Thebasisfor fraudincludes Sphere Drake’ sissuance of Certificatesof reinsurance
for disseminationtoinvestors, itsconceal ment frominvestorsof thehold harmless
agreement between Sphere Drake and Bennett, and Sphere Drake’'s complidty
with Capital Insurance in the fraudulent issuance of a security comprised of a
financia guarantee of Bennett’s notes and |lease securities. Plaintiffs also sued
Sphere Drakefor breach of contract. Thebasisfor theclaimisthat investorswere
intended beneficiaries of the reinsurance policiesissued by SphereDrake.

See Letter, dated February 14, 2000, from Randall K. Berger, Esg. as co-lead counsel for the

Investor Plaintiffs (“Feb. 14" Letter”).

3. Lloyd Thompson and Triangle

Lloyd Thompson isaBritish corporation which brokered the transactions between BFG,
BIC, and Sphere Drake. During the course of the negotiations, LIoyd Thompson drafted or
reviewed all the contract provisions discussed above, and at one point represented to Sphere
Drake that, on account of the hold harmless agreement, the insurance program was a mere
“cosmetic exercise” with no real risk to the insurer. It is not alleged that LIoyd Thompson
assumed any of the risk (real or imagined) of this insurance program for itself, nor isit alleged
that L1oyd Thompson received anything other than aregular brokerage commission for itswork.

Triangleis aBermuda corporation, 49% of which was owned by Lloyd Thompson at the
time of itsassociation with BFG. During thisperiod, Triangle served as manager for BIC, inthe
courseof which it prepared and issued the Certificates of Insurance to theinvestors. Inaddition,
various BFG documents were maintained by Janice Witkowski (“Witkowski”), an employee of
Triangle. Thesedocumentsare aleged to have contained evidence of BFG’ sdouble-pledging of
leases, and thus of its Ponzi scheme. Aswith Lloyd Thompson, however, it is not alleged that

Triangle received any compensation for its work other than a standard professional fee.



12

Lloyd Thompson and Triangle have been joined asdefendantsto Countsl, V, and VI of
the Trustee' sComplaint, which seek adeclaratory judgment and damagesfor aiding and abetting
Patrick Bennett s torts.*

The Investor Plaintiffs have sued Triangle

for aiding and abetting fraud and as a control person of Capital Insurance

Company under the securities laws. Plaintiffs allege, inter alia, that Triangle's

claims paying agent role and the certificaes it issued on Capital’s behalf were

intended to and did make investors believe they could bypass Capital to clam
directly against Sphere Drakefor insurance . . . . In connection with the federal
securitieslaw claim, plaintiffsallege that Trianglede facto controlled Capital, as

Capital’ s only employees were Triangle employees.

See Feb. 14™ Letter at 2.

With respect to Lloyd Thompson, the Investor Plaintiffs allege that

Lloyd Thompson, along with Triangle, engineered an insurance scheme that

represented Sphere Drake as guarantor of payments to investors of principa and

interest on Bennett securities, while affording . . . “no real risk” to Sphere Drake

due to a secret hold harmless agreement that rendered the whole insurance

program a “cosmetic exercise.”

Id.
The Investor Plaintiffs al so allege that LIoyd Thompson exercised control over Triangle

and Capital based on Lloyd Thompson's “49% ownership of Triangle, and a shareholder
agreement that requires board approval fromLIoyd Thompson prior to any significant comporate

action on the part of Triangle.” 1d.

4 On August 6, 1999, the Court recommended to the United States District Court for the
Northern District of New Y ork that it deny motions by Triangle and LIoyd Thompsonto dismiss
CountsV and VI of the Trustee's Complaint. Based on that recommendation, Sphere Drake
withdrew a similar request to dismiss Counts V and VI as against it. See Breeden v. Sphere
Drake Ins. plc et al. (In re The Bennett Funding Group, Inc.), Case No. 96-61376, Adv.Pro.No.
97-70049 (Bankr. N.D.N.Y. Aug. 6, 1999) (“Sphere Drake I).
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4. Sherwood and Small

Sherwood is a corporation engaged in wholesale insurance brokerage. Small is an
insurance broker employed by Sherwood. It is aleged that Sherwood and Small acted as
wholesalebrokersin brokering thereinsuranceissued by Sphere Draketo Capital Insurance. The
Trustee alleges that Sherwood and Small, along with Sphere Drake, LIoyd Thompson and
Triangleknew that the Reinsurance Cover Note “ contributed significantly to the marketing, sale
and promotion of BFG’s investment products in furtherance of the Ponzi scheme.” See Third
Amended Adversary Complaint & 1 130. Sherwood and Small have been joined as defendants
to CountsV and VI of the Third Amended Adversary Complaint.

In connection with the District Court action before Judge Sprizzo, Triangle and LI oyd
ThompsonfiledaThird Party Complaint against Sherwood and Small, “ alleging that Triangleand
Lloyd Thompson had acted at the direction of Sherwood and Small and based on information

provided to Triangle and Lloyd Thompson by Sherwood and Small.” See Feb. 14" Letter at 2.

DISCUSSION

Thedecisiontowithdraw thereference of abankruptcy case or acivil proceeding pending
therein, absent ceratin statutory conflicts, is solely within the discretion of adistrict court. See

Fed.R.Bankr.P.5011(a). Section 157(d) of Title 28 of the U.S. Code providesthat adistrict court
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may withdraw any case or proceeding for “cause” shown.” The United States Court of Appeals
for the Second Circuit has indicated that in determining whether to withdraw a matter from the
bankruptcy court, it isimportant to consider “ (1) whether the claim is core or non-core, (2) what
isthe most efficient use of judicial resources, (3) what isthe delay and what are the costs to the
parties, (4) what will promate uniformity of bankruptcy administration, (5) what will prevent
forum shopping, and (6) other related matters.” South Street Seaport Ltd. Partnership v. Burger
Boys, Inc. (In re Burger Boys, Inc.), 94 F.3d 755, 762 (2d Cir. 1996) (citations omitted).

On April 14, 2000, by way of an Order to Show Cause, this Court afforded all interested
parties an opportunity to show causewhy a recommendation should not be made to the United
States District Court for the Northern District of New Y ork to withdraw the reference of this
adversary proceeding. A hearing was held on May 11, 2000, in Utica, New Y ork, at which time
the Court heard from various parties involved in the proceeding. The main points made at the
hearing can be summarized as follows:®

Counsel on behalf of Merchants National Bank of Winona expressed concerns that
withdrawal of the reference at this “critical juncture” would be costly to his client, particularly

in light of the delay that might ensue before the adversary proceeding could befully tried on the

® Section 157(d) of title 28 of the U.S. Code includes amandatory withdrawal provision
which under the circumstances of this proceeding is not applicable because it does not involve
matters or claimswhich require“significant interpretation, as opposed to simple application” of
non-bankruptcy federal laws. See Mishkin v. Ageloff, 220 B.R. 784, 795 (S.D.N.Y. 1998)
(citations omitted).

® The Court recognizes that pursuant to 28 U.S.C. § 157(d) that many of these same
arguments are likely to be made before the District Court in considering this Court’s
recommendations However, the Court felt it important to allow the partiesan opportunity to be
heard in the interest of due process before making any recommendation.
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district court level. He argues that at least the proceeding could be made ready for trial, even
though no one can predid when it would go to tria in the district court, thereby facilitating
settlement discussions. He emphasized this Court’ sfamiliarity with the complexities of the case
and, assuming it was transferred from the Northern District of New Y ork to the United States
District Court for the Southen District of New York, he also expressed concerns about
allegations concerning Judge Sprizzo’ s health and the possibility that the matter would have to
be assigned to a new district court judge in the event that his health prevented him from
overseeing it.

Trustee’ scounsel did not opposethewithdrawal of thereference. However, heraised the
question of venue - whether the proceeding, which includes an issue of whether the Reinsurance
Cover Note is property of the bankruptcy estate, could be properly heard by the United States
District Court for the Southern District of New Y ork given the fact that “[t]he district court in
which a case under title 11 is commenced or is pending shall have exclusive jurisdiction of all
of the property, wherever located, of the debtor asof the commencement of the case, and of the
property of the estate.” 28 U.S.C. § 1334(e).

Counsel representing Sphere Drake took issue with the Trustee's interpretation of 28
U.S.C. 8§ 1334(e), as did counsel representing LIoyd Thompson. It istheir view that the United
States District Court for the Northern District of New Y ork would have the right to transfer the
proceeding to the United States District Court for the Southern District of New Y ork and tha it
makes sense, particularly with respect to the non-core mattersin which ajury demand has been
made, that the proceeding be handled on the district court level.

After careful consideration and for the reasons discussed below, this Court deems it
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appropriateto sua sponte recommend to the United States District Court for the Northern District
of New Y ork thewithdrawal of the reference of the adversary proceeding herein and the transfer
of the same to the United States District Court for the Southern District of New York.” See In re
G. Weeks Securities, Inc., 89 B.R. 697 (Bankr. W.D. Tem. 1988); see also In re Data Compass
Corp., 92 B.R. 575, 684 (Bankr. E.D.N.Y. 1988) (noting that Code § 105 “affords sufficient
authority for sua sponte transfer of appropriate mattersto the District Court.”).2

In considering whether it isappropriate to withdraw thereference, thefirst factor, namely
whether the matter iscore or non-core, is of particular importance. See Burger Boys, 94 F.3d at
762. Pursuant to 28 U.S.C. 8§ 157(b)(3), it is within the province of the bankruptcy court to
determine whether a matter is core or non-core. See In re Kaiser Steel Corp., 95 B.R. 782, 786
(Bankr. D. Colo.), aff’d 109 B.R. 968 (D.Colo. 1989) This Court has already had occasion to
examine the extent of its jurisdiction with respect to some of the relief being sought by the
Trustee and other parti esin this adversary proceeding.

For example, in Sphere Drake I the Court determined that Counts V and VI of the

Trustee' s Complaint were non-core matters for which the Court was not entitled to enter afina

" Because all bankruptcy matters are automatically referred to this Court by a blanket
referencefrom the United States District Court for the Northern District of New Y ork, see Local
Rule 76.1 for the Northern District of New Y ork, it would be inappropriate for this Court to
recommend withdrawal by the United States District Court for the Southern District of New
York. See City of New York v. Exxon Corp., 112 B.R. 540, 543 (S.D.N.Y. 1990).

8 At the hearing on May 11, 2000, the Court agreed that those matters then pending in
connection with the adversary proceeding would be addressed by this Court whil e awaiting a
determination by the District Court. These include motions by Sherwood and Small to dismiss
the crossclaims of The Commercial Bank and Merchants National Bank of Winona, as well as
motions by Sphere Drake to compel production of documents and to compel responses by the
Trustee to interrogatories, all of which were submitted for decision on April 13, 2000.
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judgment or order. Accordingly, the Court maderecommendationsto the United States District
Court for the Northern District of New Y ork that the motions of Triangle and L1oyd Thompson
todismissCountsV and VI bedenied. SotooinSphere Drake I1the Court concluded that Count
VII of the Trustee's Complaint was also a “related to” matter necessitating that the Court
recommend to the U.S. District Court for the Northern District of New Y ork that Sphere Drake's
motion to dismiss Count VII be denied. Obviously, this involves a significant delay in the
proceedings for the parties. More important, however, isthe fact that this Court cannot conduct
jury trialsin non-core matters. See In re Orion Pictures Corp., 4 F.3d 1095, 1101 (2d Cir. 1993).
Thus, at |east with respect to Sphere Drake, this Court would be unable to adjudicate Counts 'V,
VI and VIl of the Trustee's Complaint.

With respect to Count | of the Trustee's Complaint in which it is aleged that Sphere
Drake failed postpetition to meet its contractual obligations under the BFG policy and
Reinsurance Cover Note even though it was aware of the defaul tssince April 1996 and Count 11
in which the Trustee seeks adeclaration of rights under the BFG policy and Reinsurance Cover
Note, the Court does have core jurisdiction. See In re Seatrain Lines, Inc., 198 B.R. 45, 52
(S.D.N.Y. 1996) (citations amitted); Peterson v. 610 W. 142 Owners Corp. (In re 610 W. 142
Owners Corp.),219B.R. 363, 371 (Bankr. S.D.N.Y. 1998) and MacArthur Co. v. Johns-Manville
Corp. (In re Johns-Manville Corp., 837 F.2d 89, 93 (2d Cir. 1988). Becausethey are corecauses
of action, the Court would be within its authority to conduct ajury trial on the Trustee’s Counts

| and |1 provided that all parties consent’ 28 U.S.C. § 157(¢)

® Section 157(e) of title 28 of the U.S. Code al 0 requires that the district court specially
designatethat its bankruptcy judges may conduct jury trials. This Court has been so designated
pursuant to General Order 44 of the Northern District of New Y ork, filed Jan. 21, 1995.
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Without carefully examining the counter and cross-claimsfiled by the other defendants,
it isevident that the Court is confronting matters which are both core and non-core. Asnoted by
the Second Circuit “[i]f a case is non-core and a jury demand has been filed, a district court
might find theinability of the bankruptcy court to hold thetrial constitutes cause to withdraw the
reference.” Orion, 4 F.3d at 1101; see also Kaiser Steel, 95 B.R. at 785 (indicating that “where
parties have made a timely and proper jury demand in non-core proceedings, and have not
otherwise consented to afinal adjudication by the bankruptcy court, the proper course of action
isfor the bankruptcy court to certify the proceeding to the district court for trial.”).

Thisrationaleiseven more compelling when one considersthefact that thereisan d most
identical civil action already pendingin the United States District Court for the Southern District
of New York. With respect to the efficient use of judicial resources, it appears highly inefficient
to force the defendants to litigate many of the same issues in two separate forums. See In re
Enviro-Scope Corp.,57 B.R. 1005, 1008-1009 (E.D.Pa. 1985); see also City Fire Equip. Co., Inc.
v. Ansul Fire Protection Wormald U.S., Inc, 125 B.R. 645, 649 (N.D.Ala. 1989) (noting that
withdrawal of the referenceis particularly appropriate in order to avoid two separate jury trials).
There is also the problem that although this Court may hear non-core matters “the ultimate
resolution of adisputeinvolving non-core matterslieswith the District Court.” Enviro-Scope, 57
B.R. at 1007. Inaproceeding whichislikely to involve complex issues, it would be awaste of
judicial resources to have the parties present the same facts to both courts for their individual
consideration, particularly when the District Court hasoriginal jurisdiction to hear both core and
non-core matters pursuant to 28 U.S.C. 8§ 1334(b). Of particular concern is the possibility that

the two courts might reach opposite conclusions in determining who is entitled to the proceeds
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of the policies.

This problem and the difficulties involved in having two closely related matters handled
in different courts was most evident in Breeden v. Generali U.S. Branch (In re The Bennett
Funding Group, Inc.), Adv. Pro. No. 96-70195 and In re Bennett Funding Group, Inc. Securities
Litigation (No. I1I), M.D.L. No. 96-CIV-2583 (S.D.N.Y.), inwhich it was necessary for both the
Bankruptcy Court and the District Court (Sprizzo, D.J.) to approve a settlement which was
reached in connection withtwo actions pending in both courts. *°  Withdrawing the reference of
the adversary proceeding pending in this Court to the United States District Court for the
Northern District of New Y ork and its subsequent transfer to the United States District Court for
the Southern District of New York would eliminate a layer from the judicial process which
currently exists as aresult of there being two actions now pending in this Court and the District
Court for which there exists a common set of facts and a common set of parties.

Withdrawal of the reference would reduceany delay or coststo the parties. For example,
as discussed above pursuant to 28 U.S.C. 8§ 157(c)(1), this Court made recommendations to the
United States District Court for the Northern District of New Y ork in Sphere Drake I concerning
the dismissal of certain causes of adion in which the Court found it had only related to
jurisdiction. This, of course, causes significant delay which would not have been necessary had
the adversary proceeding beenbeforeadistrict court. Additionaly, it forcestheinvolvement of

the District Courts in bath the Northern and Southern Distriads of New York. The Court also

19 The Trustee asserted tort and contract claims against Generali which are identicd in
many respects to the causes of action asserted against the defendants in the present adversary
proceeding. The action before Judge Sprizzo was commenced by various investors certified as
aclass who also asserted tort and contract claims against Generali, much the same as they have
asserted those claims against Sphere Drake et al. in the current class action.
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notesthat the Trustee sattorneys, aswell asanumber of thefirmsrepresenting the various parties
appearing in both courts have their primary offices in the Southern District of New York. By
eliminating the necessity of having counsel appear before this Court in Utica, New Y ork, costs
to the parties, including the consolidated estates, in time and travel would also be reduced.

The Court believesthat withdrawal of the reference of thisadversary proceeding will not
haveanegativeimpact on the administration of the bankruptcy case. Asmentioned above,itwill,
in some respects, simplify matters for Trustee’s counsel by having the matter adjudicated in a
single court in the Southern District of New Y ork, assuming that this Court’s recommendation
is accepted and the proceeding is then transferred from the Northern District of New Y ork.
Furthermore, while a determination in the adversary proceeding will have an impact on the
amount distributed to creditorsin the event of arecovery by either the Trustee in the adversary
proceeding or by the Investor Plantiffs in the Digrict Court action, it should not delay the
administrative process of movingforward withthe bankruptcy case. It may simply require some
sort of contingency planning on the part of the Trustee. The Court also notes that withdrawal of
the reference should not be prejudidal to the parties since discovery is still on-going in both
actions and neither has been scheduled for trial.

Based on the foregoing, it is hereby

RECOMMENDED that pursuant to 28 U.S.C. 8§ 157(d) the United States District Court
for the Northern District of New Y ork withdraw the reference of the within adversary proceeding
initsentirety; it isfurther

RECOMMENDED that the United States District Court for the Northern District of New

Y ork theresf ter congder transferringsaid adversary proceedingto the United States District Court



for the Southern District of New Y ork (Sprizzo, D.J.).

Dated at Utica, New Y ork

this day of June 2000

STEPHEN D. GERLING
Chief U.S. Bankruptcy Judge
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